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Sustainable 
Rights

F
ollowing the economic downturn and 
destabilisation of the global climate we have 
found ourselves in a new era of increased company 
scrutiny, with more attention being paid by 

companies to the issue of human rights. Increasingly 
society sees a company’s “licence to operate” driven by 
how it impacts and influences the communities that it 
produces, sells or provides its products to. Business 
is a powerful force capable of generating 
economic growth and reducing poverty, but 
within this context it can contribute to the 
abuse, or even realisation, of human rights. 

While the general nature of a duty to 
protect human rights at state level is well 
understood by experts within governments, 
there has been less emphasis on fostering a 
corporate culture that is respectful of those 
rights. The issue is further exacerbated by 
governance gaps, where companies’ wrongful 
acts are not subject to meaningful sanctions.

A fundamental task for the legal profession is to 
uphold and promote the Rule of Law. Law firms and individual 
lawyers are encouraged to participate in pro bono work that may 
involve human rights and humanitarian principles as well as 
entrench responsible and ethical business practices. Arguably, as 
the bigger law firms begin to expand into countries that do not have 

clear 
human 

rights 
records, and 

as they outsource 
some of their work, these 

firms will need to pay more 
attention to their own corporate 

responsibility principles and their 
“licence to operate”. It is suggested that 

such corporate responsibility should extend 
to abstaining from representing clients who do 

not respect the Rule of Law principles. 
Human rights lawyers themselves are often 

threatened with human rights abuses in communities 
where their work is seen as a criticism of the government. 

Key issues 
In 2005, Professor John Ruggie was appointed as the special 
representative of the Secretary-General on the issue of human 
rights and transnational corporations. He produced a report, 
Protect, Respect and Aemedy – A Framework for Business and 
Human Rights, in 2008 presenting a conceptual and policy 
framework for business and human rights.

In the globalised economy, 
human rights 
considerations are no 
longer solely a legal 
matter. Colleen Theron 
examines how firms need 
to ensure that corporate 
responsibility is emphasised 
at every level of the business
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Ruggie’s framework comprises  
of three core principles that  
are seen as complementary 
responsibilities:

 ● The state duty to protect against 
human rights abuses by third parties, 
including business.

 ● The corporate responsibility to 
respect human rights.

 ● The need for more effective access 
to remedies.

The state duty to protect 
International law provides that states have a 
duty to protect against human rights abuses 
by non-state actors – including business – 
that affect persons within their jurisdictions 
and territories. However, this duty is limited 
by the application of policy and legislation. 
For example, governments can often take a 
narrow and non-comprehensive approach 
to managing business and the human rights 
agenda by keeping it separate to commercial 
and investment policy, securities regulation 
and corporate governance. 

Some governments are taking steps to 
strengthen market pressures on companies 
to respect rights. Sustainability reporting 
is a mechanism that can be used to enable 
disclosure of rights-related performance. 
For example, the Johannesburg Securities 
Exchange mandates sustainability reporting. 
In conflict zones, fragmented and limited 
state policies and practices do not allow the 
human rights regime to function. Abuses in 
these zones often include those related to 
corporations. 

The Report suggests that there is a need 
for states to “promote more conflict-sensitive 
practices in their business sectors”.

Another issue is often an imbalance 
between domestic policy and departments  
that work at cross purposes to the state’s 
human rights obligations. For example, countries may promise 
investor protection to ensure foreign investment for major 
infrastructure projects without taking into account the existing 
social, environmental and human rights regime. During the 
investment's lifetime, foreign investors can continue to claim 
exemption or compensation for social and environmental 
regulatory changes that are applied equally to domestic companies.

These imbalances are prevalent in developing countries, 
precisely where the regulatory development may be most needed. 
A further issue is the nature of investment disputes that are 
generally treated as commercial disputes in which public interest 
considerations ( including human rights) play little if any role. 
These processes are also often conducted in strict confidentiality so 
that the public in the country facing a claim may not even be aware 
of its existence. 

The corporate responsibility to respect 
The report recognises that direct and active participation by 
business is necessary to meet business and human rights challenges. 
Some believe the solution lies in identifying a limited set of rights 
for which companies should be responsible. There are, however, 
two limitations to this approach. The first is that it is inherently 
problematic to attempt to limit internationally recognised rights. 
Secondly, in addition to compliance with national laws, there is a 
broader issue defined by social expectations, sometimes called a 
company’s social licence to operate. This corporate responsibility 
exists independently of states’ duties. For these reasons, Professor 
Ruggie as the special representative has not adopted this formula. 

One of the challenges for companies in this context is analysing 
what “doing no harm” may mean. It may not merely be a passive 
responsibility for firms but may entail positive steps, for example, a 

The impact on business

Business are impacted by human rights abuses in a number of fundamental ways:
 ● Increased scrutiny of companies’ behaviour impacts on their reputation and brand. 

Some companies take account of human rights issues from a health and safety 
perspective and for marketing purposes. However, greater scrutiny of supply chains 
and accountability of practices is being required.

 ● Managers responsible for their companies’ climate change impacts may also need to 
consider those relating to human rights.

 ● Companies’ management systems enabling them to support a claim that they respect 
human rights are being challenged. The current BP crisis is a case in point.

 ● Governments are increasingly implementing mandatory reporting requirements to 
strengthen market pressure on companies to respect rights. For example, the UK 
Companies Act 2006 requires directors to “have regard” to such matters as “the 
impact of the company’s operations on the community and the environment”.

 ● Governments are also beginning to use “corporate culture” in deciding corporate 
criminal accountability. They examine a company’s policies, rules and practices to 
determine criminal liability and punishment, rather than basing accountability on 
individual actors. 

 ● Regulators are increasingly rejecting company attempts to prevent shareholder 
proposals regarding human rights issues to be considered at annual general meetings.

 ● There is an expanding web of potential corporate liability for international crimes, 
reflecting international standards but imposed through national courts. 

 ● There is a growing expectation that business must do things differently to align 
institutions in business and the human rights domain. 

 ● There is increasingly encouragement at international level, including from the treaty 
bodies, for states to take regulatory action to prevent abuse by their companies 
overseas. For example, the Committee on the Elimination of Racial Discrimination 
recently encouraged a state party to take appropriate legislative or administrative 
measures to prevent adverse impact on the rights of indigenous peoples from the 
activities of corporation registered in a state.

 ● Claims of complicity can impose reputational costs and even lead to divestment, 
without legal liability being established. 
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workplace with an anti-discrimination policy 
might require the company to adopt specific 
recruitment and training programmes.

Concepts such as a corporate “sphere of 
influence” and “complicity” also contribute 
to identifying a company’s responsibilities in 
relation to human rights. 

The sphere of influence was introduced 
into the corporate social responsibility 
discourse by the United Nations Global 
Compact. The Compact is a strategic policy 
initiative for businesses that are committed 
to aligning their operation and strategies with 
10 universally accepted principles in the areas 
of human rights, labour, environment and 
anti-corruption. It is intended as a metaphor 
for companies thinking about their human 
rights impacts beyond the workplace and in 
identifying opportunities to support human 
rights. However, the report identifies that the 
emphasis on proximity can be misleading as 
their activities can equally affect the rights of people far away from 
the source. The impact should be determined by the company’s 
web of activities and relationships. Avoiding complicity in both a 
legal and non-legal context is crucial for companies to avoid any 
allegations such as indirect violations of human rights. 

Access to remedies
Without effective grievance mechanisms in place, state regulation 
proscribing certain corporate conduct will have little impact 
without aways of investigating, punishing and redressing abuses. 

Non-judicial mechanisms also play an important part alongside 
judicial processes and may be particularly relevant in countries 
that are unable to provide adequate access to remedy. Alongside 
these are non-state mechanisms that may be linked to industry-
based or multi-industry organisations, such as project financiers 
requiring certain standards of clients. Some recognised national 
human rights institutions are able to handle grievances related to 
human rights performance of companies. They provide a means to 
hold business accountable, and are crucial in strengthening the link 
between local, national and international grievance mechanisms. 

In many countries, judicial mechanisms are under-equipped to 
provide effective remedies for victims of corporate abuse. Victims 
struggle to obtain personal compensation, and complaints are 
often hampered by prohibitive costs, legal standing and statues 
of limitations. Although the law is evolving, states should address 
these obstacles especially where alleged abuses reach the level of 
widespread and systematic human rights violations.

What should companies be doing? 
The transformative changes in the global economic landscape, 
such as offshore sourcing, mean that it is sometimes difficult to hold 
companies accountable for human rights harm, but this is changing. 

What should lawyers be doing? 
Lawyers tend to perceive the issue of human rights abuse as part 
of a litigant’s role where they get involved in the aftermath, either 
protecting the victims of abuse or defending the proponents. 
However, as with the sustainability and corporate social 

responsibility agenda, lawyers need to familiarise themselves with 
the growing framework of human rights guidelines.

Lawyers can, and arguably should, play a critical role in advising 
how companies should identify and avoid human rights risks. 
Lawyers can advise on two levels – as part of the due diligence 
process when company acquisitions and sales are made, and also 
ensuring that a company is complying with national laws. As non-
judicial mechanisms, such as publicly funded mediation services, 
also play an important role alongside the judicial processes, lawyers 
could find a role to play in these bodies. These points are elaborated 
in the first of four videos produced by the International Bar 
Association and the UN Global Compact, supported by Lexis Nexis.

Transparency
There are many challenges facing the business and human rights 
agenda, particularly due to the complexities and dynamics of 
globalisation. The legal framework regulating transnational 
corporations may have to be revised so that a parent company can 
be held liable for the actions of its subsidiaries. 

Greater clarification of the legal and policy dimensions of 
the state duty to protect is required. Judicial mechanisms are 
often under-equipped to provide effective remedies for victims 
of corporate abuse. Non-judicial mechanisms are also seriously 
underdeveloped and need to be strengthened. There also 
needs to be more transparency where human rights and other 
public interests are concerned, without prejudice to legitimate 
commercial confidentiality, particularly in arbitration cases.

Colleen Theron is an environmental lawyer and consultant. She works for 
LexisPSL and is a director of CLT Envirolaw

Corporate responsibilities

Increased scrutiny by stakeholders of company policies means that there are some key 
issues that companies, including global law firms, should be addressing:

 ● Companies should be working out the scope of their due diligence. For example, the 
country context in which their business activities take place, to highlight any specific 
human rights challenges they may pose. However, this may also include analysing 
what human rights impacts their own activities may have and whether they could be 
contribute to abuse through relationships connected to their activities. 

 ● Companies should undertake due diligence to avoid complicity.
 ● Companies should examine their corporate culture to ensure that they have 

appropriate compliance systems in place in order to avoid criminal liability.
 ● Companies should also adopt a human rights policy with detailed functional areas to 

give meaning to the communications. Ongoing monitoring and auditing processes 
should also be put in place to track ongoing developments.

 ● Companies should look, at a minimum, to the international bill of human rights and the 
core conventions of the International Labour Organisation, as benchmarks. 

 ● Companies should identify and address grievances early, before they escalate. An 
effective grievance mechanism is part of the corporate responsibility to respect. 

Further reading
Protect, respect and remedy: a Framework for Business and 
Human Rights, Human Rights Council: 
www.lexisurl.com/LawBusinessReview142

United Nations Global Compact: www.unglobalcompact.org
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